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CONTINUING INCARCERATION:
APAX PARTNERS’ DIGITAL SHACKLES

Electronic Monitoring Prolongs Incarceration’s Effects, Raises
Civil Liberty Concerns and Increases Costs

APAX PARTNERS’ INVESTMENT IN ATTENTI

In October 2017, Apax Partners acquired Attenti from
the conglomerate 3M for $200 million.1 Based in Florida,
Attenti provides electronic monitoring technologies, serving
400 correctional and law enforcement agencies in over 30
countries and monitoring over 200,000 individuals a year.2
Attenti offers a varied range of Global Positioning Systems
(GPS), Radio Frequency (RF), alcohol verification moni-
toring and tracking services.3 Apax’s Attenti is one of the
four largest corporations profiting from private electronic
monitoring correctional contracts.4

ELECTRONIC MONITORING PROLONGS
INCARCERATION’S EFFECTS

According to the Bureau of Justice Statistics, the cost of
keeping people incarcerated has soared to $87 billion in
2015, from $19 billion in 1980 (in current dollars). More
recently, politicians on both sides of the aisle have joined
criminal-justice reformers in recognizing mass incarcera-
tion as a moral outrage and fiscally irresponsible. Some
legislators have instead embraced electronic monitoring
devices, like those offered by Attenti, as an enlightened

KEY POINTS

e Attenti’s electronic monitoring services was acquired by
private equity firm Apax Partners in October 2017.

e Although it is touted as a humane alternative to incarcer-
ation, electronic monitoring is facing growing criticism
for prolonging the effects of incarceration. As such, Apax
Partners’ investment in Attenti is subject to many of the
same risks as other incarceration and detention service
companies.

Electronic monitoring can make it difficult for someone
being monitored to secure a job, which is associated with
reducing economic vulnerability and recidivism.

Technical glitches with electronic monitoring devices
increase the chances of false positive alerts and civil
liberty violations.

False electronic monitoring alerts and technical failures
are not only frequent, but cause law enforcement officers
to spend additional time tracking down those they are
supervising.

People being monitored must often pay the cost of
monitoring. According to a Human Rights Watch report,
electronic monitoring’s user-funded schemes can he
punitive on a scale that dwarfs the other terms of their
sentence - often costing individuals $400-$500 a month.

e A review of scholarly research found that “electronic
monitoring of offenders does not have a statistically sig-
nificant effect on reducing re-offending.” Rather, reducing
the intensity of supervision for those on probation or
parole is a cost-effective strategy.

e Like mass incarceration, electronic monitoring dispropor-
tionately affects some of the nation’s most vulnerable
communities.
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alternative to incarceration.5 However, critics argue that electronic monitoring is not
an alternative to incarceration, but rather, an alternate form of incarceration.

Aside from the opposition to incarceration, the expansion of electronic monitoring
is also fueled by the financial incentives it presents to local governments. The United
States government pays for electronic monitors for some individuals incarcerated
in federal facilities and for the tens of thousands of immigrants held by Immigration
and Customs Enforcement (ICE). But states and cities, which incur around 90 per-
cent of the expenditures for jails and prisons are increasingly passing the financial
costs of the devices onto those who wear them.6

Like the wealth-based detention they are meant to replace, electronic monitoring
companies often subject poor individuals to financial hardship. Throughout the
country, defendants who have not been convicted of a crime are placed on “user
funded” payment plans for electronic monitors that sometimes cost more than their
bail.7 An electronic monitoring device with GPS tracking could cost the wearer hun-
dreds of dollars a month, via a user fee.8 Unlike bail, they do not get the payment
back, even if they are found innocent.9

To many, electronic monitoring is considered humane. Attenti states that their
mission is to create positive social impact by “providing “safety-nets” for people at
risk, breaking the cycle of recidivism and helping people overcome substance
abuse.”10 However, Chris Albin-Lackey, a senior legal adviser with Human Rights
Watch who has researched private-supervision companies said, “There are a lot of
judges who reflexively put people on monitors, without making much of a pretense
of seriously weighing it at all. The limiting factor is the cost it might impose on the
public, but when that expense is sourced out, even that minimal brake on judicial
discretion goes out the window.”11

In a November 2018 New York Times op-ed, Michelle Alexander, a civil rights
lawyer and scholar observed that electronic mointoring’s “digital prisons are to mass
incarceration what Jim Crow was to slavery.”12 Even if formerly incarcerated
individuals are no longer bound by brick-and-mortar jails, the permitted zones of
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movement allowed by electronic monitors make it difficult or impossible to seek or
maintain a job, attend school, or care for loved ones -- making it one of the most in-
tensive forms of supervision. In effect, “you’re effectively sentenced to an open-air
digital prison, one that may not extend beyond your house, your block, or your
neighborhood.”13

While private equity companies like Apax Partners profit from Attenti’s business
model, a recent analysis by a Brookings Institution fellow found that “efforts to re-
duce recidivism through intensive supervision is not working.”14 Reducing the re-
quirements of electronic monitoring so that people can more easily hold jobs, care
for loved ones and escape the stigma of criminality “would be a good first step to-
ward breaking the vicious incarceration cycle,” the report said.15

ELECTRONIC MONITORING’S QUESTIONABLE SCIENCE

In 2017, a team of scholars from the University College London carried out the
largest survey of the research conducted on electronic monitoring devices since
1999. Their overall findings showed contradictory results and they concluded that
“electronic monitoring of offenders does not have a statistically significant effect on
reducing re-offending.”16 Rather, based on a recent review of the scholarly literature,
reducing the intensity of supervision for those on probation or parole is a cost-ef-
fective strategy. Intense supervision, like that associated with electronic monitoring,
which require lots of meetings and drug tests can complicate a client’s life, make it
more difficult to get to work or school, or care for loved ones. Also, a strong tether
to the criminal justice system can make it difficult for individuals to move on psy-
chologically. Instead of spending money to increase supervision levels, scholars rec-
ommend reducing supervision levels and instead spending the money on substance
abuse treatment or cognitive behavioral therapy.17

LIMITING FREEDOM, LIMITS SUCCESS — HOMES BECOME PRISONS

Amidst growing evidence demonstrating that electronic monitoring does not pro-
duce the desired outcomes, municipalities across the country continue to add them
to requirements for people on probation or parole. Intense supervision can create a
revolving door between supervision and incarceration, which can lead to more acute
conditions of job loss, housing instability, difficulty caring for loved ones, healthcare
interruptions and a number of other collateral consequences.18

For instance, virtually all electronic monitoring parole regulations come with a
condition of house arrest. Johnny Page, who spent 23 years in lllinois prisons de-
scribed his experience with electronic monitoring restrictions as “It's like being
locked up but you're paying your own bills...you don’t have to fight for the shower,
you don’t have to fight for the telephone, but you're still in jail.” Richard Stapleton,
a former Administrator for Legal Affairs for the Department of Corrections agreed,
calling the electronic monitor “another burdensome condition of extending their in-
carceration.” Another formerly incarcerated individual Edmund Buck, who was im-
prisoned for nearly two decades, explained the use of electronic monitors as “Initially
| think it's the idea of an added layer of control...l would say the more they hinder
a person from getting back into the flow of life outside of prison, the greater the like-
lihood they would fall into old patterns.”19

One of the most difficult hurdles to overcome while being electronically monitored
is obtaining movement approval. Employment that involves travel or changing work-
places, like house-cleaning, landscaping, construction or delivery, is often not al-
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lowed. Changes in work schedules, unplanned overtime, or the need for medical at-
tention are difficult to accommodate, because changes to movement must typically
be pre-approved.20 In Illinois, Alan Mills, an attorney with Uptown People’s Law Cen-
ter, told lawmakers in February 2019 hearing, that one of his employees, who was
on parole at the time, missed half of his first day at work because he was waiting on
hold with the call center tasked with managing data on lllinois’ parole population, to
request permission to go to work.21 Because securing employment is so difficult,
burdens are placed on family members to cover additional housing, food, travel and
utilities costs.22 In 2011, the National Institute of Justice conducted a study of 5,000
individuals under electronic monitoring and found that many participants had to take
breaks from work to re-establish lost signals. Of the individuals interviewed for the
study, 22 percent said that they had been fired or asked to resign because of elec-
tronic monitoring.23

Furthermore, according to an analysis in the Journal of Law and Policy, most in-
dividuals who are required to use electronic monitors have not committed serious
or violent offenses and were it not for monitoring “at least some of these populations
would not in fact be incarcerated or otherwise under physical control.”26 Moreover,
of the millions of women under correctional control (including incarceration, proba-
tion and parole), 73 percent are on probation. Complying with conditions that involve
program participation, or movement restrictions and curfews can be particularly dif-
ficult for women due to the additional burdens of various family caregiving obliga-
tions, such as child- or elder-care.25

Electronic monitoring of women can replicate incarceration’s power imbalances
and conditions outside of prison. For Monica Cosby, chair of the Formerly Incarcer-
ated Women’s Working Group of the lllinois Women'’s Justice Initiative challenged
the common belief that electronic monitoring is better than prison by telling state
legislators in a February 2019 hearing, that the electronic monitoring device “makes
everywhere you are a satellite of the prison, and it puts everybody in proximity to you
kind of in a prison, too.” She testified that the electronic monitoring program opens
the door for abuse of power by parole agents and others. “l know several women
who have been in bad relationships and have been threatened with having their
boxes [electronic monitoring devices] thrown out the window or removed and getting
taken back to prison because they would not consent to have sex with a partner or
landlord,” she said.26

«

or Monica Cosby, chair
of the Formerly Incar-
cerated Women’s Work-
ing Group of the Illinois
Women’s Justice
Initiative challenged the
common belief that
electronic monitoring is
better than prison by
telling state legislators in
a February 2019 hear-
ing, that the electronic
monitoring device
“makes everywhere you
are a satellite of the
prison, and it puts
everybody in proximity
to you kind of in a
prison, too.”

Private E(iuity Jim Baker
Stakeholder jim.baker@PEstakeholder.org
Project REdsl



Apax Partners’ Digital Shackles

Some individuals on electronic monitors are further constrained by geographic
limitations that prohibit their ability to go to certain neighborhoods. James Kilgore,
a research scholar at the University of lllinois at Urbana-Champaign, cautioned that
these geographic restrictions could create “e-gentrification”, where individuals are
kept out of more prosperous neighborhoods.2” In her 2010 book, “The New Jim
Crow,” Michelle Alexander wrote that “mass incarceration” should refer to the “sys-
tem that locks people not only behind actual bars in actual prisons, but also behind
virtual bars and virtual walls — walls that are invisible to the naked eye but function
nearly as effectively as Jim Crow laws once did at locking people of color into a per-
manent second-class citizenship.”28

TECHNICAL GLITCHES RAISES CIVIL LIBERTY CONCERNS

In addition to electronic monitoring making it difficult to secure employment upon
release from incarceration, common technical glitches in electronic monitoring de-
vices have caused serious problems for individuals’ civil liberties. If a technical glitch
happens to cause a false positive alert, then people on parole and those on probation
can be returned to jail for violating the terms of their release.

For instance, in 2012, Massachusetts entered into a contract with the conglom-
erate 3M (Attenti’s previous owner) to provide electronic ankle monitors to people
on parole and people awaiting trial. Corrections officers, electronic monitor users,
and attorneys all spoke of problems from the beginning. For example, “the battery
on the bracelets was prone to dying suddenly and without warning. The internal an-
tenna didn’t always perform well underneath certain clothing or in certain buildings.
The devices sometimes relayed inaccurate navigational coordinates, leaving users
in technical violation of the conditions of their release. Some users found themselves
having to walk outside in the middle of the night or stand in the middle of a street
to establish a satellite connection and prove to authorities that they were where they
were supposed to be. A July 2015 article in Massachusetts Lawyers Weekly re-
counted a criminal defense attorney’s tale of his client’s device showing that he had
walked across a lake.”29 More troubling, people on parole and people awaiting trial
have been sent to jail because of false violation alerts generated by 3M-Attenti’s
electronic monitors.30

In addition to false positive alerts, authorities are sometimes so overwhelmed by
alerts that they cannot tell who is in violation and who is not. Documents reviewed
by Bloomberg show that in the 12 months ending in October 2015, 3M-Attenti’s
electronic monitors produced 612,492 violation alerts in Massachusetts—more than
50,000 per month, from about 2,800 individuals wearing the devices. Nearly 40
percent of the alerts were due to a device not connecting to the network or the GPS
not being detected. About 1 percent of alerts resulted in an arrest warrant being is-
sued. Tom Pasquarello, former director of the electronic monitoring program for
Massachusetts, estimated that half those warrants, about 3,000, were potentially
based on faulty or incomplete data. “There were people that were pulled from their
house in the middle of the night, that lost their kids, people that lost their job,” he
says.31

The problem of glitchy electronic monitors became so pronounced that in August
2015, Massachusetts Superior Court Judge Heidi Brieger vowed to stop sentencing
anybody to them. “It is simply administratively improper to run a system in this fash-
ion,” she said, according to a court transcript. “We don'’t lose liberty in this country
because somebody’s software is not working. It just isn’t right.”32

More troubling, people on
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ELECTRONIC MONITORING INCREASES COSTS FOR
GOVERNMENTS AND THE POOR

Aside from problems related to jeopardizing rehabilita-
tion and the risk of violating an individual’s civil liberties,
electronic monitoring adds to the overall costs of criminal
justice, especially when it is an additional punitive require-
ment. For decades, state and local government depart-
ments of corrections or the Federal Bureau of Prisons have
effectively had individuals on probation or parole without
the use of electronic monitors. But the more recent adop-
tion of electronic monitors requires the payment for the de-
vice and the need to hire additional personnel to monitor
the results of the devices. Furthermore, as mentioned
above, false monitor alerts and technical failures of the
electronic monitoring devices are not only frequent, but
cause parole officers to spend additional time tracking
down those they are supervising.33 In 2011, California of-
ficials conducted tests on the monitoring devices worn by
4,000 high-risk sex-offenders and gang members. Accord-
ing to the Los Angeles Times, officials found that “batteries
died early, cases cracked, tampering alerts failed, and re-
ported locations were off by as much as three miles.” Pa-
role officers were inundated with as many as 1,000 alerts
a day, and meaningless alerts led officers to worry that they
were missing actual instances of violations.34

A 2012 audit in Tennessee found that 80 percent of
alerts from electronic monitoring devices were not checked
by officers.35 In 2013, similar issues came to light in Col-
orado36 and New York37 when officers failed to respond to
repeated alerts of device failure and several people on pa-
role committed violent crimes.38 The costs of electronic
monitoring are not just born by the regulatory and gover-
nance agencies, but by society as well.

3M-Attenti’s problems were not limited to the domestic
context. In Germany, a report co-funded by the Criminal
Justice Programme of the European Union concluded that
the 3M software used for the country’s electronic monitor-

ing devices was “too inaccurate” and resulted in “false
alarms or false zone transgressions.” The report also found
that in 2014, “a firmware installation error on behalf of 3M
resulted in all active GPS-trackers being shut off simulta-
neously.”39

Furthermore, in all states except Hawaii and the District
of Columbia, formerly incarcerated individuals are required
to pay at least part of the costs associated with electronic
monitoring.40 Monthly monitoring fees for defendants re-
quired to use these devices can range from $400 to $500,
depending on the monitoring service being used. When
local governments cover the cost of electronic monitoring,
they often pay private contractors $60 to $90 for the same
equipment and services for which the private contractors
charges defendants $300 a month. Many companies also
charge an initial installation which can range between $50-
$150 and in some cases require a comparable removal
fee.41 According to a 2019 Washington state contract with
Attenti, a user can be charged $925 for a lost, damaged
or stolen two-piece GPS tracking device.42 Together, the
costs of electronic monitoring worsen the economic chal-
lenges of reentry following incarceration.

Some local officials turn to private probation or electronic
monitoring companies because they face financial hard-
ship. For instance, a growing number of counties and mu-
nicipalities rely on local courts as sources of revenue to
replace the lack of funds generated through taxation.43 But
when a court’s probation or electronic monitoring service
is a private company, then its interest to increase profits
can depend on its ability to increase fees from users. Many
courts do not determine whether an individual can afford
to pay the company’s electronic monitoring fees, court
costs or probation fees.44

Instead many courts delegate this determination to pro-
bation officers. When that probation officer is the employee
of a private company, they are incentivized to threaten
users with imprisonment to ensure payment of fees, even
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though the US Supreme Court (in Bearden v. Georgia)
ruled that a court cannot revoke an individual’'s probation
and imprison them simply because they are unable to pay
a fee.45 This issue is further compounded by the fact that
both public and regulatory transparency and oversight are
in short supply. Most courts do not track nor do they know
how much their probation companies collect in fees from
the probationers assigned to use their electronic monitor-
ing products.46

As a result, the Human Rights Watch concluded that
“public officials allow probation companies to profit by ex-
tracting fees directly from probationers, and then fail to ex-
ercise the kind of oversight needed to protect probationers
from abusive and extortionate practices.”47 This practice
places unfair burdens on those recently released from in-
carceration and generates conditions for greater financial
vulnerability as financial resources are further extracted
from individuals with limited reserves.48 After all, estimates
report that nearly 40 percent of all crimes are directly at-
tributable to poverty49 and the vast majority (80 percent)
of incarcerated individuals are low-income.50

ATTENTI’S LOBBYING ADVANCES ELECTRONIC
MONITORING

Even though scientific evidence fails to provide rigorous
support for electronic monitoring, civil liberty violations
continue to pile up and marginalized communities are dis-
proportionately impacted, courts across the country con-
tinue to partner with companies like Attenti to order such
monitoring. Yet the nation’s judges are only recently be-
ginning to become aware of the significant legal and con-
stitutional concerns raised by employing such devices. But
judicial reforms are few and far between, especially in
places where state and local officials are nudged in the op-
posite direction by electronic monitoring industry lobby-
ists.51 For instance, Attenti has a history of lobbying across
the country. In Florida, Apax’s Attenti paid Southern Strat-
egy Group, their registered lobbyist, up to $30,000 within
the state’s executive branch and between $20,000 and
$50,000 within the state’s legislative branch since late
2017.52 In Michigan, Attenti's lobbyist spent nearly
$48,000 for both 2017 and 2018. For 2018,53 Attenti paid
its lobbyist $30,000 in Mississippi.54 Considering the grow-
ing evidence challenging the effectiveness of electronic
monitoring, Attenti’s efforts to influence legislation, regu-
lation, or governmental processes that likely advance its
bottom-line and the adoption of electronic monitoring
across the country, raises concerns about its commitment
to creating positive social impacts throughout society.

CONCLUSION

Solutions to the inequitable and burdensome effects of
electronic monitoring are often directed towards judges.
But many judges do not conduct hearings on a defen-
dant’s ability to pay for monitoring before requiring it.
Those judges who do conduct such hearings, often over-
estimate the individual’'s financial means.5> The alliance
with courts gives electronic monitoring companies, like At-
tenti, not just a steady stream of business, but also a reli-
able means of collecting on debts. Unlike a credit-card
company which must file a civil suit to collect from overdue
customers, electronic monitoring companies can initiate
criminal-court proceedings that threaten defendants with
incarceration.56

Mounting debt is not the only thing sending poor defen-
dants back to jail. Aside from serving as an ineffective al-
ternative to incarceration, electronic monitoring can act as
a “net-widener” — where it ends up sweeping more people
into the criminal justice system. For instance, people who
may not otherwise be incarcerated can be punished for
breaking the lifestyle rules that come with having to use
electronic monitoring devices. A survey in California found
that juveniles in one county, awaiting trial or on probation
and using electronic monitors, were required to comply
with over 50 restrictions, including not participating “in any
social activity.”57

Furthermore, electronic monitoring impacts some
groups more than others. Although no national statistics
are available on the racial breakdown of Americans wear-
ing electronic monitors, all indications suggest that mass
electronic supervision, like mass incarceration, dispropor-
tionately affects the black community. Simone Browne, a
sociologist, has connected modern surveillance technolo-
gies, like the ones Attenti and its competitors offer, as an
extension of America’s long history of controlling where
black people live and work — from the branding of slaves,
to Jim Crow segregation, and home visits of welfare agen-
cies.58 In short, electronic monitoring shifts the costs and
site of incarceration from state and local facilities to vul-
nerable communities. With little to no regulatory oversight,
electronic monitoring within this context further reduces
the ability to recover from incarceration or create safety-
nets within vulnerable communities, and instead increases
the punitive impact of incarceration.
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